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'Dicta Observes
0 Death,

Where is thy Sting!
The latest candidate for honors in the field of unauthorized practice of law is a Denver mortuary. In a booklet
recently circulated in which it describes its services to the bereaved, the company naively suggests:
"Numerous details of a legal nature must be looked after
in the event of a sudden emergency. Frequently it happens
that the family is quite unprepared to handle these, and
needs aid. The importance of all matters concerning the
estate and legacies of wills may be such that it is wise to consult an attorney. However, there are quite a number of legal
requirements which we will undertake to meet in behalf of
the family. Procuring funds from the Post Office and from
banks, inheritance tax releases, attesting legal documents and
filing papers-all these are a part of our daily routine; and
we have had sufficient experience to attend to them properly.
When life insurance has been carried by the deceased, certain
steps must be taken to safeguard the insurance. We are quite
familiar with the required procedure and will attend to it for
you, if you wish, without extra charge. We will gladly
assume responsibility for all legal matters which need attention, with the exception of those which require the services of
an attorney."
Mr. Leroy Schilling, of the Denver Bar, in forwarding
the booklet to this office, suggests that even though the practice of law has been a dead or dying business for a number of
the profession, nevertheless one gets a shock upon discovering
that an undertaker is attempting to take over what is left
of it.

DEFECTIVE FORECLOSURES OF REAL ESTATE
By JOHN E. GORSUCH, of the Denver Bar
OR the past few years I have been more or less a regular
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member of that group of money-changers who gather
on Tuesday mornings about 10:00 o'clock on the steps
of our six million dollar Temple of Justice and listen to our
Clerk and Recorder, who serves as Public Trustee without
hope of additional compensation (see Lail vs. Denver, 88
Colo. 362, 297 Pac. 512) reading at considerable lengthrather brief and extremely dry notices published in papers
which the eye of man seldom sees and never reads-wherein
and whereby somebody's dream of a little place all their own
suddenly fades and is no more-for it has been foreclosed.
As I have stood there watching some old couple creep
away after having heard some young bird like myself call out,
"I bid three thousand dollars on behalf of the Last Chance
Mortgage Company," I have often wished I could run down
the long flight of steps after them and whisper in their earsof course at the same time handing them my card-"I can
set that sale aside, for the mortgage company forgot to dot
the I in your name in the advertisement."
I will admit I
might be disbarred for soliciting business if I did it, but occasionally I am tempted to risk it.
On other occasions as I have waited my turn to bid I
have been impressed by the number of individuals who apparently are acting as their own counsel, conducting their
own foreclosures and depending entirely on their own knowledge to steer them through a proceeding in which the doctrine
of "caveat emptor" is applied universally by the courts. Our
own Court has announced this rule on several occasions. It
will suffice to mention the cases of Lewis vs. Hamilton, 26
Colo. 263, 58 Pac. 196; Bent-Otero Imp. Co. vs. Whitehead,
25 Colo. 354, 54 Pac. 1023, and Stratton vs. Murray, 25
Colo. App. 395, 138 Pac. 1015.
The result is that the purchaser may be obtaining little
or nothing, a faulty title is born, and praise be Allah, a lawyer must be employed.
Some years ago our office had a client who had considerable of this type of business who was in the habit of chiding
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us about how easily we earned our fee on foreclosures. One
day he went to the Court House, secured the necessary gratis
forms, and had his own little sale without saying anything
to us about it. Not long after the title came in for examination and we very quietly, gently, but firmly, pointed out no
less than seven errors in the proceedings, with the result that
we now advise at least one person on everything pertaining
to the realm of the law.
As it is quite impossible to cover the entire field of foreclosures this noon even if I were familiar with it, and as I
thought it would only be boring for me to try to read at
length from a multitude of authorities pro and con, I concluded that I would merely sketch a few situations which
might arise in any of our offices.
For this reason I have chosen to present this matter with
the aid of a few characters, and in so doing I have, for the
sake of clarity, referred to the borrower always as the mortgagor and the party loaning as the mortgagee, although the
instrument involved might be a deed of trust and not a mortgage.
First, we have the man who loans the money.
Mr. Mortimer Gage, called by his friends "Mort"
Gage.
Second, the chap who needs the money.
Ben Dunn.
Third, Gage's (the mortgagee's) lawyer.
M. I. Wise.
Fourth, Dunn's (the mortgagor's) lawyer.
R. E. Tainer.
These parts as well as the remaining members of the
cast, including hundreds of dancing girls, soldiers, sailors,
police and members of compliance boards, will be taken by
myself. The off-stage effects, including the sounds from the
discontented and restless mob, will be furnished by the audi-
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ence. All scenes take place in Colorado, and the time is in the
fourth year of the depression.
This touching episode is called "Don't put off until tomorrow what you can do today."
Our note signer has found himself once again familiar
with the term "hard money" and so he is not surprised when
he receives a little clipping from Uncle Sam notifying him to
be present at a sale on one of the properties which Gage, the
mortgagee, has requested the Public Trustee to hold on Tuesday, June 12th. If there is anything our friend Dunn, the
mortgagor, has learned from his counselor it is to be present
at the sale with a neutral witness or two and observe what
goes on, and so he appears-but alas, neither Gage nor his
lawyer are there, the Trustee is absent, and no sale is had.
Dunn gallops into Tainer's office, tells his story and departs
satisfied when the old lawyer tells him to forget it and he will
look into it. A few days later the certificate of sale is recorded, showing the sale had been had at the time and place
advertised.
"Something rotten in Denmark," mused Tainer, and
after a little nosing around he finds that the mortgagee's lawyer, Wise, had requested the Public Trustee to let the sale go
until he got back from a little fishing trip, but finding fishing
better than the law practice, he wired the Trustee to go ahead
and hold the sale at once, but to date it on the day advertised.
The Trustee then held the sale on Wednesday, the day following the date on which it was set, and bid it in for a deficiency.
When the fish stopped biting for Wise and he returned
to Denver he found that it had been he rather than the fish
that had been hooked, for on his desk he found a copy of
complaint, accompanied by a terse note from his client, stating that Dunn was seeking to set the sale aside.
Wise worried not, for he reasoned that nobody could
prove that the sale had not been properly held unless the
Trustee would admit his sworn statements were false, so the
trial came on. The truth came out-the Judge read the case
of Brown vs. Belles, 17 Colo. App. 529, 69 Pac. 275, and
immediately granted the relief prayed for in the complaint.
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As is the habit between counsel and client, they returned
to Tainer's office after the decision and relived their sweet
moments of victory, and if we were listening we might have
heard the counselor telling his client as follows: "Well, you
know, Dunn, this business of postponing sales is a mighty
dangerous one. For example, the Supreme Court of North
Carolina said in the case of Ferebee vs. Sawyer, 167 N. C.
199, 83 S.E. 17, L. R. A. 1915-B 640, 'Where a mortgage
foreclosure sale is postponed or adjourned, a new and sufficient notice of the time and place for the sale must be published.'
"The Supreme Court of Massachusetts held in the case
of Clark vs. Simons, 150 Mass. 357, 23 N. E. 108, that
when a mortgage sale was adjourned for want of bidders
from time to time, that the oral proclamation of the auctioneer was insufficient, and in an early Indiana case, Patten vs.
Stewart, 26 Ind. 395, an oral notice of a sale which was
adjourned by injunction was declared insufficient.
"As a matter of fact, as the Supreme Court of Virginia
pointed out in a recent decision, Dickerson vs. McNulty, 142
Va. 559, 129 S. E. 242, 'whether the postponement must
be for the same length of time as the original notice is a question upon which the authorities are in hopeless conflict.'
"Of course I don't know what our Court may decide,
but I am sure that they will insist that reasonable notice of
the postponement must be given and that probably such notice be published. A few states have gone so far as to insist
that notice of the postponed sale be published for as long a
period as was the original sale." See Griffin vs. Martin Co.,
52 Ill. 130, and Glenn vs. Wooten, 3 Md. Ch. 514.
This next scene is called "The Period of Redemption,"
but it does not take place in any pawnshop.
Our friend, Gage, has foreclosed a trust deed on Dunn's
home, dated before the 1929 act, lessening the redemption
period from nine to approximately six months, and about
seven months have gone by since the Public Trustee's sale.
He is extremely anxious to get possession, as the Court has
refused him a receivership, and so he strolls into Wise's office,
asking him if he can get him possession at once. The latter,
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excusing himself for a moment, rushes next door and looking
through his fellow barrister's Compiled Laws and Courtright
1932 Supplement, comes back and says he knows he can, as
the law says that the redemption period is six months, unless
there are junior incumbrancers and judgment creditors who
have signified their intention to redeem, and Gage assures him
there are none. Wise, in order to show his client his real
wisdom, then says, "Well, even if the old law applied,
Dunn's time to redeem was done in six months and only
judgment creditors then have any right to redeem. Sure, I'll
get you possession for about-" well, whatever it was, Gage
paid it.
Wise then serves the mortgagor, Dunn, with a notice
demanding possession, and so Dunn hies himself to his old
friend and counselor, R. E. Tainer, with his problem. The
latter, who knows enough not to know too much too soon,
says, "Well, he can't get you out without a Court order anyhow, so you come back the first of the week and we will see
if we can figure out some way to keep you in."
The next week Dunn comes in worried sick, as he has
been served with summons, but old Tainer says, "Don't
worry, they haven't a leg to stand on. In the first place, you
are not affected by the change in the redemption period, as
the law considers as a part of the mortgage contract the statutes then in existence affecting the right and method of redemption therefrom, even though the mortgage does not
recite the time allotted thereunder for redemption and does
not refer to the statute in any way. The Courts have held
so as recently as June, 1933, when the Supreme Court of
North Dakota in the case of State ex rel. Cleveringa vs. Klein,
249 N. W. 118, said, 'The law fixing the period of redemption from a real estate mortgage foreclosure sale, existing at
the time of the entering into a contract of mortgage * * *
is a part of the contract of the mortgage, and any change in
the law fixing the period of redemption-whether the law
shortens the period of redemption or extends the period of
redemption-is an impairment of the obligations of such
contract.' If this case doesn't satisfy him, we will have him
read Clark vs. Reyburn, 75 U. S. 354; Brine vs. Hartford
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Fire Ins. Co., 96 U. S. 627, and Turk vs. Mayberry, 121
Pac. (Okla.) 665."
"Then again you don't need to worry, for being governed by the old law, our own Court has repeatedly held that
the mortgagor, which is you, Dunn, has two valuable rights
remaining after his time of six months for redeeming has
expired and those are, first, the right to possession, and second, the right to have his judgment creditors redeem. I'll
just call old Wise on the phone and ask him to read the cases
of Farmers Assn. vs. Bank, 86 Colo. 293, 281 Pac. 366, and
Lane vs. Morris, 77 Colo. 343, 237 Pac. 154.
"That ought to end it."
And so our friend, Dunn, lived happily in his house
three months longer before the big, bad Gage got it.
The third scene is entitled, "A laborer is worthy of his
hire, but a lawyer works for faith, hope and mostly charity."
"What about this business of attorney's fees?" Dunn
one day asked his lawyer. "You know, I have noticed that
Wise has been steadily raising the amount he charges as fees
for supervising the foreclosures he is bringing against me, so
that now they amount to a lot. As far as I can see, he has a
comparatively easy job of it and I doubt that Gage pays him
anything like the ten per cent or more that he is adding to the
amount due for his-services in connection with the sale."
"Maybe so," replied Tainer, "but that's a touchy subject to discuss with any lawyer, because if we say another
chap's services are not worth much, he can say the same about
ours. There are plenty of other folks who will say that lawyers' fees are too high without them admitting it-and the
Courts themselves are equally slow to set aside fees because
they know how difficult it is to place a value on a man's advice or to properly ascertain how much work may be involved in any case. One client demands but little, while
another with a similar case wants to monopolize his lawyer's
every waking moment.
"However these sales through the Public Trustee present a somewhat different situation than the ordinary case of
an allowance of attorney's fees. Usually fees are passed on
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by the Court and entered as a part of the decree, so that the
debtor has the protection of knowing that the Court has satisfied itself that the fees claimed are bona fide, just, and reasonable, and of presenting to the Court any arguments he
may have to have the fees set at an amount which he believes
to be fair.
"No such protection is offered to him by the Public
Trustee unless the latter is willing to embroil himself in arguments with the attorneys and the mortgagees.
"There are a few general rules, however, that the Courts
have made which throw some light on this situation.
"To begin with, our Supreme Court in several cases, towit: Florence Co. vs. Hiawatha Co., 55 Colo. 378, 135 Pac.
454; Jones vs. Bank, 74 Colo. 140, 219 Pac. 780; Legge vs.
Peterson, 85 Colo. 462, 277 Pac. 787, and Gertner vs. Bank,
82 Colo. 13, 257 Pac. 247, has laid down the doctrine 'That
as an attorney's fee in a note is to protect and indemnify the
holder and not to enrich him, he can recover only what he
has paid or obligated himself to pay, and such payment or
obligation must be actual, bona fide, and reasonable.'
"It would appear that even though you had agreed in
the note and trust deed to pay a certain amount if there was a
foreclosure that would not estop you from raising the question of fees. This was definitely established in this state by
the Jones vs. Bank case.
"There are a few cases in other jurisdictions which
show how far the Courts have gone to protect the debtor
from unjust claims. The Wyoming Court in the case of
Graves vs. Burch, 181 Pac. 354, refused to allow attorney's
fees even though they were provided for in the mortgage
where the mortgagor owing an overdue mortgage was lulled
into inaction by the mortgagee, who told him not to worry
about payment and then immediately assigned to a stranger,
who started suit without demand; the mortgagor's tender of
the amount due less attorney's fees was held sufficient.
"There is an interesting Michigan case found in 56 N.
W. 931, called Baxter's Estate vs. Wilkinson, in which the
Court held that where property was bid in by the mortgagee
for the full amount due, including illegal attorney's fees, that
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the amount of such fees should be treated as surplus and belonged to the owner of the equity of redemption; that as
there was no redemption made the owner had the right to
sue the mortgagee to recover such surplus at any time before
his right of action was barred by the statute of limitations.
"In Minnesota the Court held in the case of Truesdale
vs. Sidle, 67 N. W. 1004, that where the mortgagees foreclosed under a power of sale, including illegal attorney's fees,
they had no right in equity to have the sale set aside and a
new sale ordered but were liable to the mortgagor for the
attorney's fees charged.
"Of course I know the next question in your mind,
Dunn, and that is whether the chap whose house has been
sold by the Public Trustee has a right to have the sale set
aside if he can prove that illegal fees have been charged. That
question cannot be directly answered except to say that if the
Court construed it to be a fraud on his rights, then it would
undoubtedly set it aside on the theory advanced in the case of
Toll vs. McKenzie, et al., 88 Colo. 582, 299 Pac. 14, in
which the Court said that where a mortgagee has engineered
a constructive fraud in the sale, he can obtain no relief against
the purchaser by foreclosure or otherwise until the wrong he
perpetrated is undone, and those damaged made whole.
"If the Court would construe that by seeking illegal
fees, the mortgagee had foreclosed for an amount in excess of
that which was due, and if it followed the case of West vs.
Bates, 70 Colo. 355, 201 Pac. 562, it would cancel the certificate of sale and enjoin the issuance of the trustee's deed.
"At any rate, Dunn, I am convinced that if our Public
Trustee would demand receipts for the attorney's fees claimed
in the foreclosures before allowing them, they would go a
long way in insuring the bona fides of the fees claimed and
would stop lay persons from including fees to which they
were not entitled."
The fourth and last scene is called "If you don't at first
foreclose, sue, sue again."
"Say, Tainer," asked his client, "do you remember the
property that I sold a half interest in to my brother, in Canada, and on which Gage had a trust deed? Well, I just found
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out that the Public Trustee issued his deed on it the last week
although the redemption period is still not up. You know,
I never received any notice of it although I am still living at
the address given in the trust deed. My brother just wired
me enough money to redeem the property. What can we do
about it?"
"Sounds like we can do plenty," replied the old lawyer.
A few days later in popped Dunn again: "Say, you
know I made that tender to the Public Trustee of the redemption money like you told me to but he refused to take
it. Gage wouldn't take it either."
"Humph," growled his counselor, "guess the Trustee
has been reading the Carlson vs. Howes case. Here, you read
it for yourself, Dunn." And blowing the dust off of 69
Colo. he opened it at page 246 and handed it to his client.
"I don't understand this case, Mr. Tainer, because the
Public Trustee told me this morning that he was going to
issue another deed to Gage as soon as the redemption period
has expired, and although this case holds he could not issue
a redemption certificate to me, it also says he can't issue a second deed, as he has conveyed his interest in the property by
his first deed."
"Well, Dunn, I'd say you understand the case pretty
well for a fellow who is supposed to need my services to tell
him what the cases mean. Guess I won't give you any more
decisions to read or you will be scabbing on me by looking up
the law for yourself. From what you say it looks like the
Public Trustee and Gage are mighty friendly. Wonder what
the reason is?"
"I can't tell you all the law just yet," replied Dunn,
"But I can answer that one for you. Gage holds the mortgage on the Trustee's home and it falls due next month and
the latter has to get the old boy to refinance it."
"Looks to me like the Trustee never read that case or is
afraid to remember what it said," replied Tainer. "I'll tell
you what we had better do. I don't like to get the Trustee
involved in a lawsuit in which these facts would come out,
as it might cost him his job. I think I will try and get Wise
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to bring his client over and then the Trustee, you and I, will
meet with them and see what we can work out."
Tainer phoned Wise and turning to his client said,
"Well, Wise is willing to confer, but he says he is too busy
to come over here and if we want to talk we will have to go
to his office. Of course you know we all like to fight on our
own grounds."
The scene now shifts to Wise's office. The weather, the
depression, and the football results having been thoroughly
discussed, the conversation turns to the business in hand.
"Well," said Wise, "why can't the Trustee issue a new
deed? I'll admit I figured the period of redemption wrong."
Tainer then explained the Carlson case and also the
earlier decision of Stephens vs. Clay, 17 Colo. 489, on which
it was based.
Wise then grudgingly admitted:
"Guess you are right about that, but I'll just bring a
quiet title suit. You know a beneficiary under a trust deed
or the Trustee can do that in this state, don't you, Tainer?
I just looked that up. You read the case of Munson vs.
Marks, 52 Colo. 553, if you don't believe me."
"I believe you all right, Wise, but that is where he seeks
to have adverse claim of some third party adjudicated like a
claim under a void tax deed. Here you are trying to wipe out
my client's equity of redemption by a quiet title suit and I
don't think you can do it. Our Court of Appeals in Venner
vs. Denver Union Water Co., 15 Appeals 495, refused to
permit grantees of purchasers at a void foreclosure to maintain a suit to remove a cloud on title. In Stephens vs. Clay
the purchaser at an irregular trustee's sale sought by quiet
title suit to wipe out the interest of the owner of an undivided
one-half interest in the premises. The Court refused the relief and suggested that the plaintiff should seek relief by judicial foreclosure and sale, or by other appropriate action. If
anything, we have the right to bring an action to quiet the
title against you under the doctrine of the Carlson vs. Howe
case, and that is what we intend to do.
"You might look at the cases of Miller vs. Denver, 63
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Colo. 385, and Ruedy vs. Alamosa Bank, 77 Colo. 112, and
an annotation in 73 A. L. R. at page 612, which deal with
defective foreclosures through Court if you want some ideas
on the subject.
"Of course we might sue to set the sale aside under the
authority of the cases of Brewer vs. Harrison, 27 Colo. 349,
and Lathrop vs. Tracy, 24 Colo. 382," concluded Tainer.
After this barrage of these and other authorities which
both lawyers pretended to know and which they wanted to
read, the conference adjourned to meet the following day.
It is sufficient to say at this late hour that our friend
Tainer's arguments won out. A settlement was reached and
as we drop our curtain we find Gage and Dunn going down
the elevator together, conversing as follows:
"Dunn, I have to admit you have a good lawyer. How
do you pay him?"
"I don't, Gage, you do every time we settle. What I
can't understand is why you hire Wise."
"Well, to tell you the truth, Dunn," replied Gage, "he
is my son-in-law."
So this fable ends with the moral"One of the ways to acquire a law practice is to
marry it."

WILL IT COME TO THIS?
Count that day lost whose slow-descending sun finds
no lawyer sued for some lawsuit not won.

LOST-VOL. 61, CORPUS JURIS
Finder notify Judge Sackmann.
Can be identified by sticker "Melville" on backbone.

PDictaphun_.
WE REAP THE REWARD OF BASE INGRATITUDE
For some months we sang the praises of the peerless Colorado
Graphic and were requited with some very-fine-back-scratching-indeed
by the editor of said sheet. In December last (11 DICTA 52) we conferred orchids (not from Jack Clow of the Blossom Shop*) upon The
Rocky Mountain Herald, but the editor thereof maintained at least a
stony silence. We presume the answer is, "A scallion to us."

WE ARE SHORTER THAN ATLAS TACK
Wm.H. Robinson, Jr. (of Secrest and Robinson*), writes as
follows:
"Subject to your approval and consent, may I suggest that the
following gem, culled from the expressions of our emotionless judiciary,
be included in Dictaphun at some date when you happen to be somewhat short of material?
" 'We have been moved by the appellant's impassioned appeal in
behalf of the "millions of milkless mothered babies" calling, in a paraphrase of the eloquent P. Henry for milk or death; and we confess to
a great admiration and respect for the Juno-eyed, gentle, old milk cow
of clover-scented breath and sleek satin coat; but in the absence of reversible error at the trial, we must close our hearts against sympathy
and affirm the judgment.' Trimble, J., in Tucker v. Carter, 211 So.
(WHRJr means S. W.) 138."
In other words, as our own Supreme Court (Walker v. Bedford,
26 P. (2d) 1051) refused to waive so much as a word of the constitution, the Missouri court refused to waive the rights of the milkman.
For further research in connection with the cow in law, Mr. Robinson is directed to VIII DICTA (4) 23, VIII DICTA (5) 22, and
VIII DICTA (6) 21, where, as long ago as 1931, we discussed the subject in considerable detail, and not without humor. For example, in
*Positively all contributors' names printed without chaxs.
ment to the contrary notwithstanding.

Advertising Depart-
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the last citation we quoted from Marsh v. Koons, 78 Ohio St. 68, 69.
Unlike the Missouri court that, supra, spoke of Juno-eyed, gentle, old
milk cows, the Ohio court "took judicial notice that one can never tell
what an old cow will do." Apparently the Ohio jurists had met
bovines whose breaths were redolent of something besides clover.
THIS ONE ITEM COMPLETES OUR LABOR
Thomas Keely,* of the Denver Bar, to whom much thanks, informs us of Stenson v. State, 159 S. E. (Ga.) 777. But let the Court
speak:
"Broyles, C. J. The words 'or otherwise dispose of,' in the first
section of the act of December 13, 1871, entitled 'an act to make penal
the selling of personal property which has been mortgaged as a security
for the payment of a debt,' etc., must be construed to mean a disposition of the property in the nature of a sale and not in any other manner. Conley v. State, 85 Ga. 348; Scott v. State, 6 Ga. App. 332.
"In the instant case, the evidence showed that the mortgaged property, a sow, had been disposed of by being killed and eaten by the
mortgagor, the accused. Under the above stated ruling, such a disposition of the property was not covered by the language, 'or otherwise
disposed of' in the statute, and the defendant's conviction was unauthorized. The contrary ruling of this court in Linder v. State, 17 Ga.
App. 520, must give way to the decision of the Supreme Court in the
Conley case, and to the older adjudication of this court in the Scott
case, supra.
"Judgment reversed.
"Luke, J., concurs.
"Bloodworth, J., absent on account of illness."
We take pleasure in announcing that the rumor is unfounded that
the illness of Bloodworth, J., was occasioned by helping the mortgagor
eat that sow.
EXCEPT FOR THIS
That there Rocky Mountain Herald for December 2, 1933, is
filled with ferocious puns, e. g., "Al Smith places the 'baloney dollar'
in the list of 'wurst' money," and "Al Smith is the 'Big Bad Wolf'
of the Democratic party. Well, 'Pigs is Pigs.' "
*Positively all contributors' names printed without charge.
ment to the contrary notwithstanding.
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VERDICTS BETWEEN PLEADING AND PROOF Marysville and Colorado Land Company et al. vs. Hyde-No.
12889-Decided November 13, 1933--Opinion by Mr. Justice
Butler.
Plaintiff brought action to recover possession of farm land, and for
damages. Defendant pleaded a contract to sell the land to plaintiff, a
failure by plaintiff to pay an installment, xnotice of forfeiture, and an
entry for failure to pay. Plaintiff denied the forfeiture, and at the trial
sought to prove an extension, which the court allowed over defendants'
objection. Defendants then put in evidence tending to disprove any
extension. Verdict for plaintiff in the sum of $4,076.40.
1. Assuming that it was a departure to prove an extension under
a denial of a forfeiture, it was not reversible error, because defendant
was as fully prepared to meet that testimony as if the extension had
been pleaded.
2. Verdict of $4,076.40 for ouster of possession of farm land
for eleven months, not so excessive as to indicate passion or prejudice
on the part of the jury.-Afflrmed.

VARIANCE

RECEIVERSHIP-R E C E I V E R' S COMPENSATION-INTERLOCUTORY
AWARD NOT SUPPORT WRIT OF ERROR-Lee vs. First State

Bank of Keenesburg, et al.-No. 13154-Tolland Company vs.
Same-No. 13155-Decided December 4, 1933--Opinion by
Mr. Justice Campbell.
A tentative or interlocutory award of fees to a receiver, made during the progress of the receivership, does not constitute a final judgment
and is not reviewable by writ of error.-Writ of error dismissed without prejudice.
REAL

ESTATE

BROKERS-FORBIDDEN

SERVICE-WHAT

CONSTI-

TUTES--Schwartz vs. Weiner-No. 12913-Decided December

4, 1933--Opinion by Mr. Justice Burke.
1. Weiner, having no Real Estate Brokers' license, alleged that
he was employed by Schwartz to assist in the purchase of an apartment
house. Defendant contended that the failure of Weiner to have a license precluded recovery. Upon conflicting evidence a verdict was
rendered for Weiner.
2. The contention of the defendant that (1) a suit cannot be
maintained to recover for a forbidden service is sound, but (2) under
the statute, one not licensed, even though not actually in the business,
may not engage even in an isolated transaction is unsound.
The section of the statute which provided that two acts or offers
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to act within any calendar year constituted the person so acting or
offering a broker or salesman was repealed. The repeal of the statute
did not prohibit a person, not in the business, from acting in even an
isolated transaction, rather did it leave the right to act the same as if
the statute had never been passed.
3.
It was not error to permit the plaintiff to amend his complaint so as to seek greater damages than originally asked for when the
verdict is within the amount originally sought, and the records disclose
no possible influence of the amendment on the verdict.-Judment
affirmed.
CORPORATIONS-FAILURE TO PAY LICENSE TAX AS DISSOLUTION-

Bokel vs. Zitnik-No. 13008-Decided November 27, 1933Opinion by Mr. Justice Butler.
Plaintiff brought ejectment to recover possession of real estate.
Complaint alleged that the property was conveyed to plaintiff by the
last board of directors of a corporation which had previously been
declared defunct under C. L. '21, sec. 2317, for failure to pay its annual
license tax for over five years. To this defendant demurred. C. L. '21,
sec. 2295, provides that upon "dissolution" of a corporation, its last
board of directors has power to dispose of its property. Demurrer sustained by the trial court; plaintiff brought writ of error.
-1. Since C. L. '21, sec. 2317, provides for reinstatement of a
defunct corporation by payment of its delinquent annual taxes, it is
not dissolved, but its operation is merely suspended until reinstated.
Hence the directors had no title to convey to plaintiff.
2. In ejectment suits plaintiff must rely upon the strength of his
own title.-Affirmed.
MOTOR VEHICLES--NEGLIGENCE-RIGHT OF WAY-INSTRUCTIONS
TO JURIES-COMPETENCY OF JURORS-Potts et at. vs. Bird-

No. 1291 1-Decided November 27, 1933--Opinion by Mr.
Justice Holland.
1. Based upon contradictory evidence concerning an accident
occurring in an intersection of two streets, a verdict was had for the
plaintiff. The statute provides, "* * * the operator of a vehicle shall
yield the right of way at intersection of their paths to a vehicle approaching from the right, unless such vehicle from the right is farther
from the point of the intersection of their paths than first named vehicle."
2. The Court then instructed the jury that " '* * * unless such
vehicle from the right is farther from the point of the intersection of
their paths than such first named vehicle' are superfluous, meaningless,
and should be considered by the jury."
3. The instruction was wrong. The statute was and is in full
force and effect.
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4,. During the examination of the jury panel, plaintiff's counsel
was permitted over the objection of the defendants' to ask individually
whether the particular juror questioned was "an agent, employee, stockholder or interested member in the State Farm Auto Mutual Insurance
Company." It is admitted that the question is a proper one if asked
collectively. Any question that is proper to propound collectively certainly is a proper question to be propounded individually.-Judgment
reversed and remanded.
DISSENTING OPINION BY MR. JUSTICE BURKE
Instruction as given is harmonious with the opinion of this Court
in Hicks vs. Cramer. The part of the Pueblo ordinance held invalid in
that case read, "In the event one or more of two or more vehicles shall
have entered an intersection, the one nearest the center of the intersection shall have the right of way."
CONCURRING OPINION BY MR. JUSTICE BUTLER
The right of way provision in the statute is free from ambiguity
and confusion. Words could not make it clearer. The criticism of the
statutory provision actually is that a better or more reasonable regulation could be adopted. That is a question for legislative not judicial
determination.
"Reckless drivers, like the poor, shall be with us alw'ays. Such drivers will race for the intersection of the lines of travel
of the cars or for the street crossing, whichever will give them the right
of way." The statute does not give a license to race for intersections.
Even when a driver has the right of way, he must be careful. "* * *
the fact that he has won the race will be no protection to him. * * *
The right of way won by negligent racing can hardly be considered a
prize." It carries with it no profit; it reflects neither honor nor glory
upon the victor.
NEGLIGENCE-EVIDENCE-QUESTIONS

FOR

JURY-Denver Tram-

way Corp. vs. Mary R. Burke-No. 12912-Decided December

11, 1933-Decision by Mr. Justice Burke.
Defendant in error testified that the driver of Tramway's bus
stopped suddenly at an intersection, and that the bus stopped practically in the center of the street. No signal was given by the bus driver
signifying an intended stop, nor was the red light flashed on in the
rear of the bus.
1. Evidence of negligence of bus driver by reason of unreasonable abruptness of stop, and the unreasonable position near the center
of the street was clear.
2. "Ordinarily a driver who collides with a car ahead of him,
going in the same direction, is negligent, but not always so. Surrounding facts and circumstances are always relevant and material and may
throw an entirely different light on the question.'--Judgmentaffirmed.
Campetl and Holland, JJ., dissent.
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HABEAS CORPUS-FOREIGN JUDGMENTS--FULL FAITH AND CREDIT
-CUSTODY
OF CHILDREN-The People etc. on Relation of Fred

Wagner vs. Emily Wagner Torrence-No. 13047-Decided December 11, 1933--Opinion by Mr. Justice Holland.
Fred Wagner, father of two children, sought a writ of habeas
corpus from a Colorado court to obtain the custody of his two children
from the mother, his divorced wife. In 1927 the parties were divorced
in Wisconsin and custody of the children went to the mother. The
mother decided that the health of one child required removal to Colorado and she brought the children to that state.
The father, ex parte, obtained a judgment in the Wisconsin court
on showing that the wife had violated the custody order by removing
the children from Wisconsin, awarding him the custody.
1. The trial court denied the writ and the Supreme Court affirmed the ruling, pointing out that the children had acquired a Colorado domicile, and the interest of the children was the controlling
consideration for the Colorado court. That court had decided that the
best interests of the children were served by continuing the custody in
the mother.
2. Recognition of the Wisconsin ruling by the Colorado court
was not compelled under the full faith and credit clause for the reason
that the Wisconsin judgment relied upon was in effect ex parte and for
the added reason that the fundamental consideration is the interest of
the children determined by the court of their domicile.
INSURANCE-TRIAL-Equitable Life and Casualty Insurance Company vs. Brennaman-No. 12947-Decided December 11, 1933
-- Opinion by Mr. Justice Holland.
Beneficiary under accident insurance policy sued insurer for face
amount of policy. The complaint alleged that insured died from bodily injuries sustained through accidental means by reason of having
been shot through the head by a bullet from a firearm in the hands of
party whose name plaintiff does not know. Defendant denied this
allegation and further answered that insured came to his death by suicide within one year after issuance of the policy and that such death
within one year after issuance of the policy, and that such death within
said time was expressly excepted from the liability of defendant under
said policy. Upon trial plaintiff recovered judgment for face amount
of policy.
Held: The entire testimony offered was brief and not of an enlightening character. No error is found in admission or rejection of
evidence. Trial court had opportunity to observe the witnesses and
from that observation and the demeanor of the witnesses it was able,
after a full consideration of case, to arrive at its conclusion based upon
conflicting evidence, which was sufficient to sustain the findings and
judgment. Such findings are conclusive on the Supreme Court.--Judgment affirmed.
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PLEADING---SHAM PLEADING-DEMURRER--CHANGING CAUSE OF
ACTION IN AMENDED COMPLAINTS-Eastenes vs. Adams, et al.

-No.

12735-Decided September 18, 1933--Opinion by Mr.

Justice Bouck.
Plaintiff in error, who was plaintiff below, sued in the District
Court to recover damages for the death of her husband from a gunshot
wound alleged to have been fired by some one of 20 persons who included the defendants, the particular one firing the shot not being
known to the plaintiff. Six different amendments to the complaint were
made, the original complaint practically charging that the defendants,
including William H. Adams, then Governor of Colorado, and certain
peace officers with entering into a conspiracy to murder plaintiff's husband and then by successive amendments, changing the cause of action
to that of the Governor of Colorado, the peace officers and a mining
company with unlawfully seeking to override a strike of coal miners
by assuming military dictatorship in the course of which the plaintiff's
husband was shot and killed by someone unknown during an altercation between striking miners and the peace officers. The original complaint and successive complaints were attacked as sham pleadings, which
were overruled but demurrer was sustained to last amended complaint
and plaintiff elected to stand and cause was dismissed.
1. A cause of action cannot, by amended complaint, be shifted
to an entirely different basis.
2. Where a complaint is attacked as a sham pleading and is supported by affidavits clearly showing that it is sham and counter affidavits
or showing is insufficient, such pleading should be summarily stricken,
and it is error for the court to refuse to strike it.
3. The demurrer to amended complaint was properly sustained.
It is apparent from the amended complaint that the defendant coal company had only exercised its rights in seeking the aid of the Governor
and peace officers against the threatened onslaughts by persons trespassing on its property after they had been duly warned to stay away,
but are shown to have been in the actual or attempted commission of
crime when the plaintiff's husband was killed.-Judgment affirmed.
CRIMINAL LAW-CHANGE OF VENUE -CONFESSIONVERDICT
CONTRARY TO EVIDENCE--Saiz, Vigil and Montoyo vs. The Peo-

ple of the State of Colorado-No. 13313-Decided September 18,
1933--Opinion by Mr. Justice Hilliard.
Defendants below were charged with the murder of one George
Arnold. Upon a verdict of guilty, fixing the penalty at death, judgment was entered below.
1. Where application for change of venue on the ground that the
feeling among the people of the county was such that the defendants
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could not have a fair trial and same was not verified or supported, the
evidence and record will be examined and held, in this case, that the
court did not abuse its discretion in denying same.
2. When a written confession is offered and defendants object
on the ground that they did not confess and that any alleged confession was obtained by duress and fear, the question of admissibility is
primarily for the trial court. In this case, this issue was tried to the
court out of the hearing of the jury, which was proper. After examination of the record, the trial court did not abuse its discretion in admitting the confession.
3.
The record is without error.-Judgment affirmed and defendants ordered executed during the week ending November 18, 1933

DAMAGES--REVERSAL FOR INADEQUACY OF-FRAUD--WILLFUL
DECEIT-Lynch vs. The Kuhtmann Investment Co., et al.-No.
12939-Decided September 18, 1933--Opinion by Mr. Justice
Burke.
Parties are the same here as below; defendants as real estate brokers
negotiated a trade of plaintiff's property and plaintiff thereafter brought
suit, claiming that defendants were her agents and had defrauded her
and asked for $1,500.00 actual and $2,000.00 exemplary damages and
prayed body execution.
Jury returned verdict for $196.54 actual damages, and found
defendants guilty of fraud and willful deceit. Plaintiff dissatisfied with
small verdict prosecuted writ of error.
1. That the defendants were plaintiff's agents and that they defrauded her are settled by the verdict and special finding of the jury.
2.
The sole remaining question is the amount of the damages.
Even where the evidence is conflicting upon the amount of damages, the
Supreme Court will examine the evidence, and where such evidence,
viewed in its most favorable light as to conflicts, discloses damages exceeding the verdict, the cause will be reversed, especially where no possible interpretation of the admitted facts can bring them within reasonable range of the verdict.-Reversed and remanded for new trial on
amount of damages only.
CRIMINAL LAW-MURDER-INSTRUCTIONS-FIRST OR SECOND DEGREE-Jones vs. The People of the State of Colorado-No.
13299-Decided September 18, 1933.
Jones and Nelson were charged with murder of the first degree in
killing Hartford Johnson. The jury found them both guilty of first
degree murder. Jones was sentenced to death; Nelson to life imprisonment. Jones alone seeks reversal on the ground that he requested the
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court below to give an instruction on second degree murder which was
refused, the court charging the jury that they might find the defendant
guilty of first degree murder or not guilty.
1. Where the defendant fails to preserve the evidence by bill
of exceptions lodged in Supreme Court, all presumptions are in favor
of the regularity of the ruling of the trial court.
2. Where murder is committed by means of poison or lying in
wait, or in the perpetration of, or in an attempt to perpetrate, one of
the felonies specified in Sec. 6665, C. L. 1921, there is only one degree
of murder, namely, murder in the first degree. If the uncontradicted evidence is to the effect that murder was committed in one of the ways
specified and in no other way, the question of second degree murder
is not in the case, and the defendant should be found guilty of murder
in the first degree or he should be acquitted.--Judgment affirmed with
directions.
DAMAGES-RAILROADS-VERDICT-NEWLY

-The

DISCOVERED EVIDENCE

Grand River Valley Railway Company vs. Murphy-No.

12987-Decided November 20, 1933--Opinion by Mr. Justice
Burke.
Mrs. Murphy recovered judgment below for $9,000.00 personal
injuries and $200.00 damages to automobile in collision between automobile and interurban car. Defendant filed motion for new trial, one
of the principal grounds of which was newly discovered evidence. It
appeared that the newly discovered evidence consisted of proof that immediately before and immediately succeeding the trial she exhibited no
evidence of injury, but that during the trial she appeared to be in constant pain, unable to use her right leg and required the assistance of two
people in entering or leaving the Court room.
1. While the trial Court is vested with wide discretion in granting or refusing motion for new trial on grounds of newly discovered
evidence it was an abuse of discretion in this case in failing to grant the

motion.--Judgment reversed.
CONTRACTS--CONSTRUCTION-INTENT OF PARTIES-The National

Sales Corporation vs. Dennis--No. 13403-Decided November
20, 1933--Opinion by Mr. Justice Burke.
The National Sales Corporation claiming, to own a mill and its
e-quipment, alleged that one Lehman had pretended to sell to Dennis a
separator connected with the mill and that Dennis was attempting to
remove it and prayed for an injunction and damages. The Court below found that Lehman owned this separator and Dennis had title to
it. Judgment was given for Dennis.
1. In interpreting a contract Courts must endeavor to ascertain
and effectuate the intent of the parties to it.
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2. Surrounding facts and circumstances when necessary should
be resorted to in order to determine such intent.
3. Applying these rules to the present transaction the contract
between the National Sales Corporation and Lehman in no manner involved the separator and that Lehman had full title to convey the same
to Dennis.-Judgment affirmed.
MANDAMUS-WHEN PROPER-DISCHARGE OF CIVIL SERVICE EMPLOYEES IN DENVER-PROCEDURE THEREFOR-Bratton et at.

vs. Dice-No. 13938-Decided December 11, 1933--Opinion
by Mr. Justice Holland.
Mandamus was brought by Dice, a member of the classified service of the Denver Police force, against the Manager of Safety and Excise and the members of the Denver Civil Service Commission. He was
summarily suspended for three days and deprived of his salary for that
period by the Manager of Safety and Excise, without charges being
filed, notice or opportunity to be heard, for failure to enforce a traffic
rule. Dice appealed to the Civil Service Commission, which refused to
give him a hearing on the ground that it had no jurisdiction. Denver
Charter provided (Sec. 224) that the Commission had power to make
rules; (Sec. 238) that "all persons shall retain their positions until
discharged," and that discharges from the classified service should be
only after written charges filed, notice to the person sought to be discharged with a copy of the charges, and a reasonable time for him to
answer them in writing. The rules of the Commission provided for
the various acts required by the Charter in case of discharge or demotion, but provided that the appointing officer might suspend a subordinate for any period less than a month as a matter of discipline, without
notice or hearing. Dice contended that in so far as the Commission's
rule failed to make provision for written charges, notice and hearing in
case of suspension, the rule was invalid as being contrary to the Charter. Court below held for Dice.
1. Mandamus will properly lie. Remedy to bring ordinary action to collect pay is inadequate-what Dice wants is to have this blot
expunged from his record, and for that mandamus alone is an adequate
remedy.
2. Purpose of Civil Service Laws is stability to tenure.
3. Authority given by Charter to Commission to make rules is
limited by provisions in the Charter as to what those rules must contain.
4. After probation, the tenure of Civil Service employees is permanent except upon discharge in the manner provided by Charter.
5. Although Charter does not expressly provide for a hearing, it
does so impliedly, otherwise the written charges and opportunity to
answer would be futile.
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6. Charter intended as a protection to Civil Service employees
from arbitrary action of their superiors.
7. Dictum that an employee may be suspended pending determination of charges against him, and full reinstatement if charges unfounded.-Affirmed.
UNLAWFUL ARREST AND IMPRISONMENT-EVIDENCE-EVIDENCE
OF OTHER PROCEEDINGS, ADMISSIBLE WHEN-ABSENCE OF

WHEN---Smith vs. Phelps et at.No. 12985-.Decided December 11, 1933-Opinion by Mr. Justice Hilliard.
1. Suit for unlawful arrest and imprisonment. Plaintiff had
been convicted of assault and battery. Having failed to pay his fine, a
mittimus issued several days after his stay of execution had expired, and
the plaintiff was confined to jail. This is the basis of the present suit
against the District Attorney and several other officials. As evidence,
plaintiff attempted to show alleged irregularities in his trial for assault
and battery. The evidence was rejected. It should have been. Irregularities, if they existed, could be reviewed only in the Supreme Court
upon writ of error. Nothing else shown would tend to prove that the
prosecution was out of the ordinary.
2. It is not an abuse of discretion on the part of the trial court to
refuse a recess because of the absence of witnesses, unless reason is shown
for the absence of the witnesses and unless the court is advised of the
matters about which the witness intends to testify.-Judgment affirmed.
WITNESSES-CONTINUANCE

FOREIGN JUDGMENTS-SUITS UPON-HOMESTEAD

RIGHTS--Duling

vs. Salaz-No. 12988-Decided November 6, 1933--Opinion
by Mr. Justice Holland.
1. Plaintiff obtained a U. S. patent on a homestead entry. Approximately four years prior thereto, a New Mexico judgment was
entered against the plaintiff for a breach of promise to marry, which
judgment was sued upon in the district court and judgment thereon
was entered against the plaintiff. A transcript of the Colorado judgment was filed in the recorder's office and an execution thereon was
issued and the plaintiff claimed his exemption under his homestead.
Plaintiff brought this action to restrain the sheriff of Las Animas
County from selling the land which he claimed exempt. The injunction was granted and the defendant alleged error.
2. The Federal statute under which the exemption is claimed
provides that no land acquired under the homestead law shall become
liable to the satisfaction of any debt contracted prior to the issuance of
patent. The contention of the sheriff that this is an obligation based
upon tort is untenable. Whatever might have been the prior status of
the promise to marry, it became merged into the New Mexico judgment
and is "a debt contracted" within the meaning of the Federal statute.Judgment affirmed.
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EXECUTORS-ADMINISTRATORS-CLAIM AGAINST ESTATE-AGREEMENT OF DECEASED TO MAKE MONTLHY PAYMENTS TO
CLAIMANT FOR LIFE-Williams, Administrator vs. Miller-No.

13202-Decided November 20, 1933--Opinion by Mr. Justice
Campbell.

Miller filed his claim in probate court against estate of deceased for
the allowance of $100 per month during claimant's life based upon
alleged contract whereby the claimant conveyed certain farm property
to deceased in consideration of the deceased conveying to claimant an
apartment building in Denver and guaranteeing to claimant, an old
man, that the deceased would pay the claimant $100 per month during
the rest of claimant's life.
JUDGMENT BELOW FOR CLAIMANT.

1. There was sufficient evidence to justify verdict of the jury
finding that the contract between claimant and deceased was that deceased was to pay claimant $100 a month during the lifetime of claimant regardless of whether or not the income from the apartment house
equalled $100 per month.-Judment affirmed.
APPEAL AND ERROR--CRIMINAL LAW-C. H. Carlson and Charles
Schupp vs. The People-No. 13405-Decided November 27,
1933--Opinion by Mr. Justice Bouch.
1. Where no error is assigned as to the information or as to the
rulings on evidence or as to the giving of instructions, the record shows
no tendered instruction refused, the instructions given fully and fairly
presented the law of the case, there is no complaint against the method
of selecting the jurors and there was substantial conflict in the evidence
and a verdict of guilty was rendered, the conviction of defendants upon
a charge of burglary was affirmed.-Judgment affirmed.
PLEADING-

DEMURRER-

COMPLAINT LIBERALLY CONSTRUED TO

SUSTAIN IT--J. F. Musgrove vs. W. E. Brown--No. 12964Decided November 27, 1933--Opinion by Mr. Justice Butler.
Brown sued Musgrove, the Denver Motor Hotel Company and
others for breach of contract, in that they failed to pay his moving
expenses of $746.18 as promised and agreed.
At the trial, a demurrer on the ground that the complaint did not
state a cause of action was interposed for the first time, orally and by
objection to the evidence. The demurrer was overruled and judgment
went for the plaintiff in the sum asked.
The general demurrer was not waived for failure to interpose it
before trial, but if a cause of actibn by resorting to liberal construction
can be spelled out of the complaint, the court will bold the complaint

good against a demurrer interposed at the trial.
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CRIMINAL LAW-INFORMATION---COURT'S CONFERENCE WITH JUROR-Dill vs. The People of the State of Colorado-No. 13190-

Decided Notember 27, 1933-Opinion by Mr. Justice Burke.
Defendant was convicted of violating Sec. 6946, C. L. '21, by
obtaining money for corporate stock by a swindling or cheating transaction. Defendant demurred because the information did not contain
an allegation of criminal intent. Defendant also moved to quash on
the ground that Sec. 3 of the statute alleged to be violated provided
that the jury should determine the law and the fact, and that such
section was contrary to the state constitution. Defendant also, on the
day of the trial, filed a plea in bar raising the statute of limitations and
asked for a directed verdict on the ground of no answer to the plea.
Motion for a directed verdict was overruled and the district attorney
was given leave to answer the plea, which was done after the jury had
been sworn in, and a recess was thereupon taken until the next day,
when the case was tried over the objection of the defendant.
When the taking of testimony was almost completed the district
attorney in chambers in the presence of defendant's counsel, newspaper
men and the court, stated that one juror had been in conversation with
a friend of the defendant. The taking of the testimony was then completed, the jury instructed, sent to the jury room. Then the juror in
question was summoned to the judge's chambers. After a conversation
between the judge and the juror alone, in which the juror denied that
he had talked with any friend of the defendant, the juror was sent back
to the jury room with instructions not to say anything about the conference with the judge. In the meantime, the other jurors had seen a
newspaper bearing headlines that a charge of jury fixing had been made
in the case. Defendant alleges the conduct of the judge was prejudicial
error and also urges the points made below by demurrer, motion and
plea. Held:
1. In an information for a statutory crime, allegation of criminal intent is not necessary.
2. The section of the statute providing that the jury shall try
the law and the fact is unconstitutional and void but the remainder of
the statute is not affected thereby, and the case was tried in accordance
with the constitution.
3. It was within the discretion of the court to allow an answer
to the plea in bar after the jury had been sworn in, since the plea was
not filed until the day of the trial.
4. There was no prejudice from the conduct of the trial judge
in interviewing the juror. However, the trial judges are warned
against such practice.
Judgment affirmed. Mr. Justice Hilliard dissents on the ground
that the conduct of the trial judge regarding the juror was reversible
error and it did not affirmatively appear that no prejudice resulted.
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